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CLEARINGHOUSE RULE 96-141

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Poocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

1. Statutory Authority

a. Therule cites as its general authority for promulgation of day care certification stan
dardsss. 46.03 (21), 46.98 (5) (e) and 49.50 (2), Stats., as wek@so® 275 (2) of 1995
WisconsinAct 289. Howevernone of these citations appear to give the Departmenodt-
force Development the authority to promulgaiermanent rules relating to the certification of
child care providers.In fact, s. 46.03 (21), Stats., puts the authority for the promulgation of
rules relating to the certification of childare providers squarely within the Department of
Healthand Family Services. Section 46.98 (5) (e), as amended by 1886nain Act 27was
renumbered s. 49.132 (5) (e) by 199%#dnsin Act404, and relates to rules for the recovery of
overpayments for child care and not child care certification. Section 49.50 (2), Stats., which was
renumbereds. 49.33 (4), by 1995 Mtonsin Act 27, relates to the promulgation of rules for the
efficient administration of the Aid to Families with Dependent Children program. Fisally
TION 275 (2) of 1995 Wéconsin Act 289 requires the Department of Health and Social Services
to promulgate emeency rules before July 1, 1996, that are requiredimpng other thinggh.

46, Stats., whiclcovers promulgation of certification standards. It does not, honawerorize
the Department of brkforce Development to promulgate permanent rules relating to child care
certification standards.

The authority of the Department of &kforce Development to promulgate this rule
should be reviewedand should be more fully explained. [See also 19%c®sin Act 404,
SecTION 266 (2) (9).]

b. The rule purports to apply timibal agencies and authorizes tribal agencies to certify
day care providers subject to the rule. Howgeiltesppears that both ss. 48.651 and 49.155, as
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affectedby 1995 Wsconsin Act 289, provide that counties are responsible for certifying child
careproviders to which state reimbursement is made. Under what stafwfihnyrity are tribes
authorized to certify child care providers receiving state reimbursement?

c. Section DWD 55.02 (13) provides a definition of “parent.” This definition does not
include“treatment foster parent” as is provided by the definition of “parent” in s. 49.132 (1) (c¢),
Stats.,as afected by 1995 \igconsin Act404. It is not readily apparent why the rule defines
parentdifferently. If a different definition of “parent” is not necessatlye definition of parent
could be simplified by simply including a cross-reference to s. 49.132 (1) (c), Stats.

d. Section DWD 55.03 (2) provides exceptions to the requirement that state reimburse
mentmay be madenly to licensed or certified day care providers or providers contracted for by
aschool board. Howeves. 48.651 (1) (intro.), Stats., provides that a county department must
certify all providers to whom reimbursement is made except licensed providers and those con
tractedfor by a school board. The statutes do not appear to authorize the type of exceptions
authorizedfor reimbursement in s. DWD 55.03 (2). Upon what authority are these exceptions
based?

e. SectiorDWD 55.04 (7) (b) 4., Stats., authorizes the Departmentaskiédce Devel
opmentto grant an exception to the criminal background investigation contained in s. 48.651
(2), Stats., as &cted by 1995 \igconsin Act 289, if “the alternative procedure” meets the stat
ute’s intent. Section 48.651 (2), Stats., provides that before certifying an applicant as a Level |
or Il provider, the county agency doing the certification shall conduct a background investigation
of the applicant and the applica€mployes and prospective employes. It does not afipsar
the statute provides for an “alternative procedure.” What is this “alternative procedure” and
underwhat authority doethe rule propose to provide an exception to the background investiga
tion required under s. 48.651 (2), Stats.?

f. Section DWD 55.05 (1) (b) authorizes a county or tribal agency to withhold payment
from a certified provider who has been convictdéch felony misdemeanor or “other feihse.”
Underss. 49.133 and 49.155 (7) (a) 1., Stats., festad by 1995Visconsin Acts 289 and 404,
paymentfor child care may be denied if tipgovider has been convicted of a felony or misde
meanor Under what authority is payment denied for a persmvicted of an “other ténse”?

Also, s. DWD 55.05 (1) provides that a county or tribal agency must, despend, revoker
refuseto renew certification for the reasons specified in pars. (a) and (b). What autxisy

for these actions regarding certification, rather than reimbursement, given the specificity of s.
48.651(2) (g), Stats., as created by 199%s8dnsin Act 2897

g. SectionDWD 55.06 provides that appeals of decisions made by counties or tribes
relatingto the denial, revocation, suspension or nonrenewal of child care certification is appeal
ableunder ch. 68, Stats. On its face, 68, Stats., does not apply to tribes. Under what author
ity aretribes required to provide an appeal under ch. 68, Stats.? Is this done through some sort
of a contract with the tribal agency? dddition, ch. 68, Stats., provides that a municipality may
opt out of the ch. 68 review procedure through an ordinance having an alternative process. For
countiesthat have or will opt out of ch. 68 in lieu of anotleview process, the rule should
recognizesuch an alternative process.
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2. Form, Style and Placement in Administrative Code

a. Ins. DWD 55.03 (1), the phrase “of health and family services” is unnecessary
shouldbe deleted because the term “department” is defined in s. DWD 55.02 (5).

b. Ins. DWD 55.03 (2), and throughout the rule, subunits of the rule preferably should
end with a period, rather than @@mma or semicolon or the word “and” or “or” (except for
introductorymaterial which endwith a colon). This facilitates insertion or deletion of subunits
in the future without having to move the word “and” or “or” in the next-to-the-last subunit. [See
s. 1.03, Manual.]

c. Ins. DWD 55.04 (3) (d) 2., the phrase “of health and family services” is unnecessary
and should be deleted because the term “department” is defined.

d. Section DWD 55.04 (3) contains two paragraphs lettered “(d).”

e. Ins. DWD 55.04 (7) (b), the titles to subdivisions should be enclosed in single quota
tion marks. [See s. 1.05 (2) (e), Manual.]

f. Itis not clear that s. DWD 55.04 (7) (b) 3. b. is necessary in light of sulpand,
therefore, it could be deleted.

g. Thephrase “meets any of the following criteria” should be inserted immediately prior
to the colons in s. DWD 55.05 (1) and (2), and the phrase “any of the following apply” should
be inserted before the colon in sub. (3).

h. Becaus¢he title of a rule section is not considered a substantive provision of the rule,
the introductory clause of s. DWD 55.08 (2) should be clarified to provide that it does not apply
in its entirety to a certified in-home providerSimilarly, sub. (3) ought to be clarified to provide
that the items listed therein are the only items that apply to certified in-poyiglers,if that is
the rules intent.

I. SectionDWD 55.08 (2), identifies requirements for a certified provglé&lome and
outside play areas. Paragraph (h), howenadates to forms that a provider must use. It does
not seem that pach) fits in sub. (2) and should be moved.

J. Because both subdivisions of s. DWD 55.09 (4) (d) seem to apply to schoolage pro
gramsthat have a swimming pool, the paragraph should be rewritten as follows: “(d) Swimming
pool. A school-age program that has a swimming pool on its premises shall do all of the follow

ing:
1. Comply with the requirements of . . .
2. Maintain a ratio of . . . ."
k. There is no par(c) in s. DWD 55.09 (4).

I. It appears that the fettive date of the rule is intended to be the first day of the
month following publication in the WgconsinAdministrative Register as provided in s. 227.22
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(2) (intro.), Stats. According)ythe efective date provision of the rule should reflect tfzadt.
[Sees. 1.02 (4) (a), Manual.]

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. Ins. DWD 55.01 (1) and elsewhere throughout the rule, the rule refers to “this sub
chapter’ However the rule does not create subchapters, only chapter DWD 55. Accoydingly
all such references to subchapters should be corrected. In addition, the word “It” at the begin
ning of the second sentence of sub. (1) should be replaced by “This chapter

b. SectionDWD 55.04 (1) provides that in order to be certified, a provider $wall
exemptfrom having to be licensed under “subchant I, 1ll or IV.” Since there are no sub
chapters in ch. DWD 55, it is not clear what these subchapter references mean. This provision
of the rule should be reviewed and appropriate cross-references provided.

c. Section DWD 55.04 (3) (c) requires providers seeking certification to submit-a com
pletednotarized background verification form. Is this form obtained from the county or tribal
agencyor from some other source? The addition of a note to the rule explaining where this form
canbe obtained would clarify the rule. [See s. 227.14 (3), Stats.]

d. SectionDWD 55.04 (4) provides that the certification fee may include the costs of
criminal record checks. An appropriate rule or statutory cross-reference should be provided to
properlyidentify the criminal record checks that are being referred to.

e. Section DWD 55.04 (5) (a) and (b) require providers seeking certification to demon
strate compliance with “certification standards.” Cross-references should be provided to clarify
which standards are required and to guide the reader to the appropriate standards.

f. SectionDWD 55.04 (5) (b) contains a cross-reference to s. HSS 55.61 (1) (b): How
ever the rule repeals s. HSS 55.61 (1) (b). A correct cross-reference should be provided.

g. SectionDWD 55.09 (12) (b) requires a driver to hold a valid opetatlicenseof
“whatevertype is required.” The rule should contain some indication, by way of a note or
statutorycross-reference, of who is requiring the type of opeataense, e.g., the department
of transportation, and the statutory authority under which a particular type of license is required.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. DWD 55.03 (1), the rule addresses the criteria for the purchase of child care
services. Subsection (2), howevetalks about exemptions for reimburseme¥ithat is the dif
ferencebetween purchase and reimbursement? |If there is fevedi€e, the rule should use
uniform terminology

b. SectionDWD 55.03 (2) refers to “a regulated providers a regulated provider lim
ited to those providers listed in sub. (1)? The rule should be clarified.

c. Ins. DWD 55.04 (5) (a), the phrase “the providéshould be inserted between the
words*“in” and “care” in the last sentence.



-5-

d. Whatdoes s. DWDb5.04 (6) (a) mean? In addition, what is its significance in light
of s. DWD 55.04 (3) (a)? Is the “geographic area” being referred to the geogregrnithat the
Departmenbf Workforce Development must establish under thecdhsin Vrks program? If
S0, a cross-reference or other explanation ought to be provided to clarify tkamdet.

e. Itseems that s. DWD 55.04 (7) (b) 2. d. should be modified so that it is clear that the
inspectionis of the place where child care will be provided by a provider who has applied for
certificationor has been certified.

f. Whatare the “relevant files” that a certifying agency needs to check in s. DWD 55.04
(7) (b) 2. 1.2

g. SectionDWD 55.04 (7) (b) 3. d. refers to a “certified home.” What is a certified
home? The rule appears to apply to the certification of providers of child care and does not
mention a certification process for homes. Perhaps the rule should refer to children who are
caredfor by a certified provider under ch. DWD 55. Also, what does it mean to “complete and
return” the checklist? Is this merely an acknowledgntleatthe parents received the informa
tion contained in the checklist? This should be clarified. Also, will the parents retain the in
formationin the checklist if the list is returned?

h. Ins. DWD 55.04 (8), the phrase “is convinced” should be replaced by the werd “de
termines.” In additionmustthe “alternative means” be something that is actually used er pro
posedfor use by an applicant for certification? This should be clarified.

I. Section49.155 (7) (a) 1. and 2., Stats., aeetbd by 1995 \l¥consin Act 289, au
thorizesa county department to refuse payment to a certified day care provider if certain pending
chages or convictions relate to the carelod children. Section DWD 55.05 (1) also allows for
the refusal of payment if the clgais or convictions relate to “activities of the home.” What are
the activities of the home? Are these limited to activities of the home related to caring for
children? In addition, par(b) also includes convictions for “otherf@éfises” that relate to the
activity of the home. What are these othden$es?May a conviction for an ordinance viela
tion for not controlling noxious weeds on a corner of a property be grounds for denying pay
ment?

J. SectionDWD 55.08 (1) (c) requires a provider to report certain changes to the certi
fying county or tribal agency Does this require employes af certified provider to report
changer is the obligation intended to be placed upon the certified provider? If the lakter is
case,the word “provider” should be preceded by therd “certified” or in the alternative, the
phrase “certified under this chapter” could be inserted after “proVidaraddition, the phrase
“changesrelated to certification rules” is somewhat vague. Perliaigsphrase could be re
placedby a phrase similar to the following: “changes th&dafthecertified providets eligibil
ity for certification under this chaptér

k. The rule should be reviewed for use of the term “provid&ithough the definition
of provider is broad, it seems that the term is often used to refer to a provider certified under ch.
DWD 55 rather than just someone who provides care. For example, s. DWD 55.08 (4) requires
a provider to have a current physiceneport on file for each child. This would se@rapply
to a certified provider rather than employes of the certified provider who would also properly be
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termedproviders under theule. Eforts to distinguish between providers who are certified and
employes of certified providers would aid in the understanding and clarity of the rule.

. Ins. DWD 55.08 (4)b), the phrase “HealthCheck provider” should not be capital
ized and, according tohe definition in s. DWD 55.02 (9), should be three words, rather than
two.

m. To enhance the rulg’clarity the phrase “Notwithstanding s. DWD 55.02 (19),”
shouldbe added at the beginning of the second sentence of s. DWD 55.08 (&) &tidition,
it is clear from s. DWD 55.08 (4) (a) that the paragraph does not apply to school-age children
because it applies to providers. The first sentence of(ghashould be rewritten in a manner
similar to the following: “A provider may not be required to comply with. ga)y with respect
to school-age children.”

n. Ins. DWD 55.08 (4) (g), the phrase “his or her” should be inserted between “wash”
and “hands.”

0. Forpurposes of consistency. DWD 55.08 (4) (h) should be rewritten in a manner
similar to the following: “The provider shall require all childrentie providets care to wash
their hands . .. .”

p. Section DWD 55.08 (5) (d) should be rewritten to require &medtive duty of the
provider to provide or ensure that a child has adult supervisialh tahes. In addition, in light
of par (d), is par(e) necessary?

g. It appearghat s. DWD 55.08 (5) (h) could be simplified by providing that: “A-pro
vider may not allowany person whom the provider determines to be a threat to the safety of the
children to have contact with the children in the provsleare.”

r. Ins. DWD 55.08 (8) (b), the beginning of the first sentence should be rewritten as
follows: “A provider may use television only to supplement . . ..”

S. SectionDWD 55.08 (12) (e) should end with a period rather than a semi-colon and
the word “Display” should be replaced by the word “Displaying.”

t. For purposes of claritys. DWD 55.08(13) should specify that the prohibited -dis
criminationis related to the child care functions such as in accepting children or in the employ
ment of employes, if that ishe intent of the rule. [See s. DWD 55.08 (5) (h) for a permitted
form of discrimination.]

u. Toenhance the clarity of s. DWD 55.09 (2) (d), the paragraph should be divided into
at least two subunits. The first subunit could provide the general requirement of needirg a simi
larly qualified substitute, and the second subunit could provide the exception.

v. In s. DWD 55.09 (2) (e) (intro.), the word “is” should be replaced by the phrase
“shall be.”

w. Ins. DWD 55.09 (3) (intro.), the second sentence should be rewritten to avoid vague
nessas follows: “The orientation program shall include all of the following:”. Also, réfer
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encein the first sentence to “Each program” should be modified by inserting “school-age” be
fore the word “program.”

X. In s. DWD 55.09 (3) (e), it is not clear which program is being referred to. Thus,
either “school-age” or “orientation” should be inserted before the word “progfanm add+
tion, the entirety of s. DWD 55.09 should be reviewed for use of the term “program.” Where
appropriatethe term “program” should be modified by the term “school-ageinathe alterna
tive, a definition of program applicable to the section should be provided at the beginning of the
section.

y. Ins. DWD 55.09 (4) (a) 2., where is the reporirdpectionto be found? Is it filed
with the county or tribal agency? itlWthe department? The rule should be clarified.

z. SectionDWD 55.09 (5) (e) should be rewritten for clarity as follows: “Eatdf
membershall wash his or her hands with soap and . . . .”

aa. Section DWD 55.09 (6) (b) should be rewritten as follosSio group may contain
morethan 32 children.”

ab.In s. DWD 55.09 (6) (d), the word “are” should be replaced by the words tshall

ac. To whom must the evidence be provided in s. DWD 55.09 (12) (d)?



